I. Introduction
Restitution is becoming an increasingly significant feature of sentencing, and lawyers practicing federal criminal law will be well-served to become familiar with it. To be sure, the main focus at sentencing has been and likely will remain on prison time. But recent developments in the law of restitution, coupled with an ever-increasing focus on victims' rights, may well lead to a defendant convicted in federal court-and her family-facing the burdens of a restitution order long after her release from prison. And defendants aren't the only ones who need to worry about restitution. Restitution also provides many crime victims with a powerful weapon they can use to help recover full compensation (including possibly attorneys' fees and investigative expenses) for the losses caused by a defendant's crime-without having to bother with the expense, hassle, and uncertainty of filing their own civil action, going to court, or trying to collect on a judgment themselves. Restitution also plays a role where a corporate target hopes to stave off a conviction by settling out of court-negotiating a deferred prosecution or non-prosecution agreement, for example-since the resolution often requires the corporation to provide full compensation to the victims.
This article provides a brief overview of the legal landscape governing restitution and examines some of the significant trends and emerging issues we think all parties involved in federal criminal cases should know. We will focus on: (1) the expansion of restitution to cover a broad array of crimes and harms; (2) the broadening view of who qualifies as a ''victim'' under the Mandatory Victims Restitution Act of 1996 (MVRA) 1 
and the Victim and Witness
Protection Act of 1982 (VWPA) 2 ; and (3) the expansion of restitution to cover a larger range of victims' expenses, including in some cases portions of the victims' legal expenses, under United States v. Amato 3 and subsequent cases.
II. Restitution-A Brief History and the Statutory Landscape
For many years, restitution was dismissed as almost an afterthought in federal criminal cases. Courts infrequently ordered restitution, and then only did so as a condition of parole. 4 Things started to change in the 1970s and '80s, however, when the victims' rights movement began to reflect a growing sentiment that the criminal justice system focused too heavily on the offender himself, and often failed to address adequately the interests and needs of the victim. 5 In 1982, President Reagan's Task Force on Victims of Crime recommended, as one of its central reforms, that courts order ''restitution in all cases, unless [they] provide specific reasons for failing to require it.'' 6 That led to
Congress passing the VWPA later the same year, which gave federal courts statutory authority to order restitution at sentencing in a wide range of federal criminal cases, including Title 18 cases and any criminal case in which the parties included restitution in the plea agreement. 7 The trend continued over the next few decades, with Congress enacting a number of statutes that have served to expand significantly the role that restitution plays in the statutory sentencing structure. In 1994, Congress passed the Violence Against Women Act, which made restitution mandatory for certain sex crimes and-significantly for white-collar cases (as we'll discuss further in Part V below)-amended the VWPA to allow crime victims to recover ''necessary . . . expenses related to participation in the investigation or prosecution of the offense.'' 8 Two years later, in 1996, Congress enacted the MVRA, making restitution mandatory in many federal criminal cases, and requiring defendants in those cases to pay ''the full amount of each victim's losses'' regardless of their economic circumstances. 9 In 2004, as a part of the Justice for All Act, Congress enacted the Crime Victims' Rights Act (CVRA), which codified the rights of crime victims-including ''the right to full and timely restitution''-and provided victims with the means to enforce those rights. 10 The CVRA imposes affirmative duties on the Department of Justice and federal courts to ensure that crime victims are afforded their rights under the statute. 11 The CVRA also gives a crime victim the power to assert his rights independently in district court, and to petition the court of appeals for a writ of mandamus if the district court denies the relief he requested. 12 This means that a crime victim, in certain circumstances, actually has the power to overturn a district court's decisions, including decisions regarding guilty pleas, sentences, and restitution, if she is denied her rights under the CVRA. 13 The upshot of all this is that the restitution statutory scheme now evidences clear legislative intent to provide broad compensation to crime victims. It is now well settled that ''[t]he goal of restitution, in the criminal context is 'to restore a victim, to the extent money can do so, to the position he occupied before sustaining injury.''' 14 These developments most obviously have a significant impact at sentencing, both on the criminal defendant himself and on the victim. But the present restitution framework also may have a significant, and sometimes unexpected, impact on pre-indictment strategy, on how practitioners go about conducting investigations, and even in traditional civil disputes.
III. can have a big impact for innocent bystanders harmed during the course of a criminal scheme. In one recent case, for example, we obtained restitution (including a portion of our legal fees) for a corporate client that had been defrauded by a group of defendants engaged in a scheme to bribe New York State Senator Carl Kruger. 25 We were able to get restitution, even though our client was not a direct victim of the underlying substantive bribery crime, because the harm to our client occurred ''in the course of the scheme, conspiracy, or pattern.'' By getting restitution through the criminal case, we were able to save much of the expense, hassle, and uncertainty of pressing for compensation in a parallel civil action pending at the time.
The broad scope of conspiracy law also increases the number of defendants potentially on the hook for restitution. The VWPA and the MVRA ''provide for restitution payable by all convicted co-conspirators in respect of damage suffered by all victims of a conspiracy, regardless of the facts underlying counts of conviction in individual prosecutions. '' 26 In United States v. Battista, 27 for example, the National Basketball Association (NBA) was found to be a ''victim'' of the defendant's crime of conspiracy to transmit wagering information, even though the defendant did not defraud the NBA directly. The court explained that, in viewing the defendant's conspiracy offense, the court must consider ''not just [the defendant's] own acts but also those of his co-conspirators.''
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A victim in a white-collar case generally is entitled to restitution under the MVRA only if the defendant commits an offense ''against property.'' The VWPA is broader-in theory at least-because it technically authorizes restitution in any Title 18 case. But as a practical matter, the VWPA won't add much in most white-collar cases because the victim still will be able to recover restitution only for ''damage to or loss or destruction of property.'' 29 An upshot of this is that the scope of the term ''property'' is crucial in the restitution area. In United States v. Cummings, the district court drew a distinction between tangible and intangible property, 30 which led some courts to conclude that the term ''property'' should be read narrowly to cover only physical or tangible property. 31 Determining whether an individual or a company qualifies as a ''victim'' is crucial to a restitution determination.
Having an identifiable ''victim'' is required for a restitution order, and the identification of a victim triggers important rights for the victim and duties on the government and court. 35 The CVRA imposes an implicit duty on federal prosecutors to identify victims in criminal cases. 36 And when victims are identified, prosecutors have a duty to ensure the victims are afforded their rights under the statute. 37 Defense counsel obviously need to be ready for this, because more victims may well translate to a more challenging defense and a larger restitution award. Lawyers representing clients who may have been harmed by an offense also should be prepared to advocate that their clients are victims of the criminal scheme, in large part because working through the criminal justice process, rather than pursuing a parallel civil action against the defendant, often can prove a much more effective and efficient way of getting compensation. The government bears the burden of proving that an individual or a company is a ''victim'' and the amount of loss suffered. 38 Both the MVRA and the VWPA define victim as follows:
[A] person directly and proximately harmed as a result of the commission of an offense for which restitution may be ordered including, in the case of an offense that involves as an element a scheme, conspiracy, or pattern of criminal activity, any person directly harmed by the defendant's criminal conduct in the course of the scheme, conspiracy, or pattern.
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Courts typically take a broad view of who qualifies as a crime victim for the purposes of the restitution statutes. For example, courts have held that employers can be victims of their employees' criminal conduct. 40 In United
States v. Gordon, 41 the defendant, who pleaded guilty to wire fraud and insider trading, was ordered to make restitution Although ICE ultimately was unsuccessful on the particular facts, there's nothing wrong with ICE's basic point that a foreign country can seek restitution in an FCPA enforcement action. 48 For example, at the conclusion of the BAE investigation, BAE reached a settlement with the Serious Fraud Office whereby it agreed to plead guilty to failing to keep accurate accounting records and to make a payment of £29.5 million for the benefit of the people of Tanzania. 49 In particular cases, this may well affect settlement negotiations with the DOJ as well as the courts' willingness to approve such settlements. 50 DOJ attorneys are obliged to consider whether a settlement will protect victims' rights; therefore, during negotiations, they may well insist that broad restitution be included. 51 Add to the mix the growing trend of judges increasing their scrutiny of corporate settlement agreements. In a recent case, for example, U.S. District Judge Richard J. Leon refused to approve a settlement agreement resolving civil FCPA charges that the SEC brought against IBM, pressing IBM to agree to more rigorous reporting. 52 This increased judicial scrutiny of settlements, coupled with judges' affirmative obligation to protect victims' interests, puts pressure on both the government and settling companies to address restitution as part of the resolution of the enforcement action. That said, there are some limits on who gets afforded victim status and restitution. A number of courts (such as the court in the ICE matter) have refused to order restitution between or among co-conspirators, holding that it is ''beyond the authority conferred by the MVRA'' and ''contrary to public policy.'' 53 In applying the judicially created co-conspirator exception, courts will ''conduct[] fact-specific inquiries into an alleged 'victim's' willingness as a participant in the scheme and whether he or she shared the same criminal intent as the defendant.'' 54 In United States v.
Ojeikere, 55 for example, the defendant was convicted of wire fraud and conspiracy for his role in an ''advance fees'' scam that tricked victims into paying the defendant to release funds from Nigeria. On appeal, the Second Circuit affirmed the restitution order and rejected the defendant's argument that the ''victims' hands are too dirty to claim restitution.'' 56 The court held that restitution ''may not be denied simply because the victim had greedy or dishonest motives, where those intentions were not in pari materia with those of the defendant.'' 57 Courts also may deny restitution in cases where ''the number of identifiable victims is so large as to make restitution impracticable.'' 58
V. Restitution Awards-Amato Restitution and Other Developments Bearing on Victims' Abilities to Recover Full Compensation
So what sorts of damages or costs can a victim recover under the restitution statutes? It turns out that the losses covered by the restitution statutes are quite broad, in many cases broader than the recovery a victim could hope to obtain in a private civil action. As recent cases have made plain, victims may recover compensation for the full extent of the crime, which may include costly out-of-pocket investigative expenses and attorneys' fees. The MVRA provides that sentencing courts must order restitution to ''each victim in the full amount of each victim's losses as determined by the court and without consideration of the economic circumstances of the defendant.'' 59 The VWPA provides for discretionary restitution and requires courts to consider ''the financial resources of the defendant,'' 60 although the cases make clear that ' '[d] espite the use of the word 'may' [in the VWPA], we have held that the purpose of the restitution provision is to require restitution whenever possible.'' 61 Both statutes provide that orders of restitution include ''lost income and necessary child care, transportation, and other expenses incurred during participation in the investigation and prosecution of the offense or attendance at the proceedings related to the offense.'' 62 The statutes include exemption provisions that permit courts to decline to make a restitution order if they determine that fashioning such an order will complicate and prolong the sentencing process. 63 Courts, nevertheless, construe these exemptions narrowly and invoke them infrequently. In recent years, a growing number of courts have been asked to determine what sorts of ''other expenses'' are compensable under the restitution statutes. The general trend is that ''other expenses'' is read to encompass certain investigative costs and attorneys' fees. 65 In Amato, for example, the defendants were convicted in a scheme to defraud their employer, Electronic Data Systems Corporation (EDS), and a number of states. 66 The district court held a restitution hearing and ordered the defendants to pay EDS $12,799,795, which included a portion of the attorneys' fees and accounting costs EDS incurred in investigating the scheme and assisting in the prosecution. 67 On appeal, the defendants challenged the portion of the restitution order attributable to EDS's attorneys' fees and accounting costs. 68 The Second Circuit affirmed the restitution order and held that ''other expenses'' under the restitution statutes may include attorneys' fees and accounting costs. 69 The court ruled that attorneys' fees and accounting costs must be included under the MVRA only if the expenses were ''necessary'' and ''incurred during participation in the investigation or prosecution of the offense or attendance at the proceedings related to the offense.'' 70 The court considered the Ninth Circuit's requirement that ''such expenses must be the 'direct and foreseeable result' of the defendant's wrongful conduct,'' but declined to formulate such a test because that requirement was ''clearly met'' in this case. 71 Amato provides guidance on how courts will approach restitution requests that include attorneys' fees and accounting expenses. First, the attorneys' fees or other investigative expenses must be ''necessary'' to the victim's involvement in the government's investigation and prosecution of the defendants' criminal offenses-they cannot be indirectly or merely consequentially related. 72 In Battista, for example, the Second Circuit affirmed a restitution order that included attorneys' fees attributable to investigating the scheme and assisting with the prosecution, and noted that the district court correctly excluded attorneys' fees incurred for the purpose of counseling the NBA on its public response to the defendant's guilty plea. 73 The scope of what qualifies as a ''necessary'' expense is developing. The District of Columbia Circuit took a narrow view in United States v. Papagno, 74 holding that the MVRA ''does not reach the costs of an internal investigation that was not required or requested by the criminal investigators or prosecutors.'' Other courts, however, take a more liberal view of what sorts of expenses are necessary. In United States v. Gupta, 75 for example, District Judge Jed Rakoff of the United States District Court for the Southern District of New York recently ordered the defendant to pay over $6 million in Amato restitution, including attorneys' fees that victim Goldman Sachs had incurred in a parallel civil enforcement proceeding and in connection with the criminal prosecution of Gupta's co-conspirator. In his memorandum order, Judge Rakoff explicitly rejected the defendant's argument-based on Papagno-that Amato restitution covers only expenses incurred for work required or requested by the criminal investigators or prosecutors, noting that the Second Circuit has taken a ''very broad view'' of necessary expenses. 76 Second, the victim should submit to the government detailed records reflecting the amount and purpose of the legal fees or other investigative expenses. 77 The government bears the burden of demonstrating the expenses by a preponderance of evidence, 78 and the courts will need records detailing the purpose of the legal fees. In United States v. Chong Lam, 79 for example, the court concluded that the government failed to submit enough information to show Burberry was entitled to restitution for its legal fees, where the only evidence submitted was an e-mail from the law firm claiming entitlement to fees. Since Amato, a number of courts have issued restitution orders for a variety of other expenses, including attorneys' fees incurred during participation in an SEC investigation, 80 forensic accounting expenses, and internal investigative costs. The law is still developing in this area, and different courts no doubt will handle Amato restitution claims differently. All said, the costs of investigating and dealing with the fallout of a criminal scheme can prove significant, and victims conducting internal investigations or assisting in a prosecution should think about Amato restitution at the beginning of a matter, so that they can best document later which particular expenses may be covered by the statute.
B. Getting a Restitution Order
The government bears the burden of proving the proper restitution amount. 81 As a practical matter, though, the government will need to rely a great deal on the victim to help establish the proper restitution amount. In general, victims should begin early to think about their losses and how best to document them. Although the restitution calculation often is fairly straightforward, in many cases calculating the loss will prove complex and may require the assistance of subject matter experts. In Bengis, for example, South Africa engaged the services of outside consultants to help estimate the economic harm that the defendants had caused to its rock lobster population. 82 Victims often will be best served to press for a stipulated restitution amount to be included in the defendant's plea agreement, which will help the victim avoid the burdens and risk involved with litigation over the proper restitution amount. Depending on the circumstances, such an agreement could include a requirement that the defendant pay all or some of the agreed-upon amounts in advance of sentencing. We've found that approaching the prosecutor early and with a conservative, well-documented calculation of the victim's loss helps ensure that the plea agreement includes a stipulated restitution amount. The prosecutor likes to resolve restitution issues by stipulation because it saves her the time and effort involved in conducting a restitution hearing and in any subsequent appeal. And as a practical matter, a defendant often will be inclined to stipulate to a specific restitution amount both because it can help her demonstrate contrition to the court and because it may make the victim less likely to participate actively at sentencing, which in turn serves the defendant's interests by keeping the focus on her own personal circumstances, rather than on the details of the crime and the harm inflicted on the victim. That said, not all victims will want to resolve the restitution issue by submitting a conservative loss number and pressing for a stipulated restitution amount. In a theft of trade secrets case, for example, a victim may feel it is best served to seek a full and substantial restitution order, not only for recovery purposes, but for the general deterrent effect.
If the restitution order fails to provide adequate recovery, a crime victim has the option pursuant to the CVRA to assert his rights independently in district court and to petition the court of appeals for a writ of mandamus if the district court denies the relief he requested. 83 In the Alcatel FCPA litigation discussed above, ICE petitioned the district court and filed a mandamus petition with the court of appeals requesting to be recognized as a ''crime victim. '' 84 Although relatively few victims have asserted these rights successfully, a growing number of courts have granted CVRA mandamus petitions brought by victims in cases involving defendants charged with possession of child pornography. 85 The law is still developing in this area, and we anticipate seeing more of these cases as increased attention is placed on restitution and victims' rights.
C. Enforcement of Restitution Orders
The MVRA requires courts to order restitution without consideration of the defendant's financial circumstances.
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This requirement, coupled with the restitution enforcement mechanisms, can afford victims greater recovery and burden defendants with significant debt. Court-ordered restitution is treated like a tax lien so that it is ''effective against every interest in property accorded a taxpayer by state law.'' 87 Some courts have even concluded that certain retirement funds may be subject to a restitution order. 88 Additionally, a restitution order issued under Title 18 is nondischargeable in bankruptcy. 89 The First Circuit recently held that the sale proceeds from a homestead property were not protected from a restitution order issued under the MVRA. The court reasoned that, because of the MVRA's ''unambiguous language'' indicating that the MVRA applied '''[n]otwithstanding any other Federal law,''' the MVRA did not yield to the Massachusetts homestead exemption. 90 Collecting on a restitution order can prove tricky, depending on the defendant's circumstances. One way to ensure payment is to address the issue during plea discussions, and find ways to require payment before sentencing or as a condition of supervised release. One source of restitution could be property that the defendant was required to forfeit to the government as part of sentencing. In cases where the defendant forfeits property to the government, the Department of Justice's Restoration Policy permits the government in its discretion to transfer the forfeited property to the crime victim, in order to reduce the restitution award by the amount already forfeited. 91 As a practical matter, the DOJ is interested in making sure that victims get compensation, and the Restoration Policy provides a good way to help make the victim whole. Finally, victims always can help themselves and enhance their chances of recovery by doing their own investigation and alerting the government to property held by the defendant that may be subject to forfeiture.
VI. Conclusion
Restitution won't supplant prison time as the headline in white-collar cases; however, it has become an important issue to all parties in these cases. Restitution orders have the potential to cripple defendant corporations, but also to help restore victims to their position prior to the crime. As the legal landscape continues to develop, practitioners in the white-collar area must keep abreast of the emerging issues in restitution law so that they can counsel and advocate effectively on behalf of their clients. Additionally, while parties tend to focus on restitution when it comes time for sentencing, practitioners should consider restitution in their pre-indictment strategy-whether representing a corporate target or victim. See 18 U.S.C. § 3771(c)(1) (Department of Justice personnel ''shall make their best efforts to see that crime victims are notified of, and accorded, the rights described in subsection (a)''). 37 Id.
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18 U.S.C. § 3664(e) (''Any dispute as to the proper amount or type of restitution shall be resolved by the court by the preponderance of the evidence. The burden of demonstrating the amount of the loss sustained by a victim as a result of the offense shall be on the attorney for the Government.'').
